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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
APRILLYN MICHELLE MCMURTRY, )
)
Defendant-Appellant.
)
____________________________________)

NO. 48333-2020
ADA COUNTY NO. CR01-18-60249

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Aprillyn Michelle McMurtry pled guilty to felony DUI and the district court imposed a
unified prison sentence of ten years, with three fixed, without any opportunity for probation. The
court also denied Ms. McMurtry’s subsequent Criminal Rule 35 motion for reduction of
sentence. On appeal, Ms. McMurtry claims that her sentence is excessive under any reasonable
view of the facts, including those presented with her Rule 35 motion, and represents an abuse of
the district court’s sentencing discretion. She respectfully asks this Court reverse the order
denying her Rule 35 motion, vacate her sentence, and remand her case for resentencing.
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Statement of the Facts and Course of Proceedings
On December 21, 2018, Ms. McMurtry got a call from her estranged biological father,
who said he was dying and wanted to see her. (Tr., p.26, Ls.20-22; R., p.51.) Ms. McMurtry was
shaken, and though she had been sober for six months, she made a terribly poor choice to drink
and drive. (PSI, p.178; Tr., p.26, Ls.20-22.) She rear-ended a truck and was arrested for driving
while under the influence of alcohol (“DUI”). (PSI, p.178.)
The State subsequently charged Ms. McMurtry with felony DUI, as records showed she
had previous DUI convictions. (R., pp.10, 18, 22.) Ms. McMurtry pled guilty to the charge,
without plea bargain. (R., pp.18, 22-36; PSI, p.176.) While on pretrial supervision,
Ms. McMurtry began a rigorous outpatient treatment program, attended AA meetings, submitted
to random U.A. testing, and maintained “excellent” communication with her pretrial supervisor.
(R., p.51; PSI, p.181.) She continued her employment with J.R. Simplot, and took an additional
job to pay for her treatment. (PSI, p.339; Tr., p.21, Ls.1-11.)
At her sentencing hearing, Ms. McMurtry asked the court to place her on probation with
an underlying suspended sentence of ten years, with two fixed. (Tr., p.25, Ls.1-15.) The State
recommended a period of retained jurisdiction, and a unified sentence of ten years, with six years
fixed. (Tr., p.12, Ls.4-7, p.15, Ls.10-22.) The district court rejected both parties’ requests for a
chance at probation and imposed a prison sentence of ten years, with three years fixed.
(Tr., p.31, Ls.17-20; R., p.41.)
Ms. McMurtry timely filed an Idaho Criminal Rule 35 motion requesting a reduction of
her sentence, together with new and additional information in support of her request. (R., pp.45103.) The district court entered an order denying the motion, then later re-entered that order in
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accordance with its order granting Ms. McMurtry’s petition for post-conviction relief.
(R., pp.103, 107; Aug.R.)1 Ms. McMurtry filed a timely Notice of Appeal. (R., p.111.)

ISSUE
Did the district court abuse its discretion by imposing an excessive sentence and by denying
Ms. McMurtry’s motion for reduction of sentence?

ARGUMENT
The District Court Abused Its Discretion By Imposing An Excessive Sentence And By Denying
Ms. McMurtry’s Motion For Reduction Of Sentence

A.

Introduction
Ms. McMurtry asserts that in light of the mitigating facts presented in her case, her

unified sentence of ten years, with three years fixed, is excessive, and that the district court
abused its discretion by denying her request to reduce the fixed portion of her sentence, from
three years to two.

B.

Standard Of Review
The district court’s sentencing decisions are reviewed under the multi-tiered abuse of

discretion standard. State v. Miller, 151 Idaho 826, 834 (2011). Under this standard, the
appellate court engages in a multi-tier inquiry to determine “whether the trial court: (1) correctly
perceived the issue as one of discretion; (2) acted within the outer boundaries of its discretion;
(3) acted consistently with the legal standards applicable to the specific choices available to it;

1

The Order Granting Post-Conviction Relief, filed September 14, 2020, ordered re-entry of the
earlier order denying the Rule 35 motion, “solely to reopen the respective appeal periods.” (Ada
County Case No. CV01-20-04550). Ms. McMurtry’s Motion To Augment with a copy of the
post-conviction order is being filed contemporaneously with the Appellant’s Brief.
3

and (4) reached its decision by the exercise of reason.” State v. Le Veque, 164 Idaho 110, 113
(2018).
When a defendant challenges her sentence as excessively harsh, the appellate court will
conduct “an independent review of the record,” giving consideration to governing criteria, i.e.,
the nature of the offense, the character of the offender, and the protection of the public interest.
Miller, 151 Idaho 828. The appellate court will deem the sentence to be excessive if the sentence
is unreasonably harsh “under any reasonable view of the facts.” See State v. Strand, 137 Idaho at
460; State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982). These same criteria apply on review
of the district court’s denial of a defendant’s Rule 35 motion for reduction of sentence. State v.
Trent, 125 Idaho 251, 253 (Ct. App. 1994).
Ms. McMurtry asserts that, in view of the mitigating facts of her case, including those
presented with her Rule 35 motion, the fixed three-year portion of her sentence is excessive and
objectively unreasonable, representing an abuse of discretion under the fourth prong of the
abuse-of-discretion standard.

C.

Ms. McMurtry’s Sentence Was Excessive And Objectively Unreasonable, In Light Of
The Mitigating Facts Of Her Case
Ms. McMurtry was

at the time of her sentencing.

(PSI, p.177.)

Her

biological father left the family when she was a baby, and when she was four, he gave up his
parental rights. (PSI, p.182.) Despite the deep pain from knowing her father abandoned her,
McMurtry has always been grateful for the support and opportunities provided by her family: a
loving mother and adoptive father, numerous aunts and uncles, and especially her two nowgrown children – a son and a daughter – with whom she is very close. (PSI, pp.182-83.)
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Ms. McMurtry grew up in “a big horse family” riding horses and participating in rodeos,
and she became a champion rider. (PSI, p.206.) She has shared her passion for horses with her
children. (PSI, p.206.) According to her children, she is a good mom who has always supported
them emotionally and shared their interests. (PSI, p.206.)
Ms. McMurtry has worked hard her whole life to become a valuable, contributing
member of society. She earned her bachelor’s degree at the University of California, Berkeley,
majoring in business. (PSI, p.188.) She has decades of work experience in logistics, and she
remained employed by the J.R. Simplot company even after her arrest, up until she was
sentenced. (PSI, pp.185, 188.)
It was only later, in her forties, in the midst of a since-failed twenty-year marriage, that
Ms. McMurtry turned to drinking to cope with her feelings of inadequacy and abandonment.
(PSI, pp.181, 205.) She accrued six DUIs, without ever addressing her underlying abandonment
issue that had impacted all of her relationships, and without engaging in meaningful alcohol
abuse treatment. (PSI, p.189; R., p.50.) However, the triggering phone call from her estranged
father on December 21, her relapse, and the ensuing collision, made clear to Ms. McMurtry that
she must address both of these difficult issues. (R., p.51.) Ms. McMurtry accepted the challenge
and she has made remarkable progress in regaining control of her life. (R., p.51.)
Immediately following her arrest, Ms. McMurtry voluntarily began treatment.

She

enrolled herself at Ashwood Recovery and participated in didactic group therapy, individual
counseling, and family counseling, and she submitted to urinalysis screenings and received
ongoing stabilization services. (R., pp.51-52.) She also participated in the Healing Therapy
Trauma Group, and Eye Movement Desensitization and Reprocessing Therapy (EMDR), to help
address the issues from her past that were ultimately causing her excessive drinking. (R., p.51.)
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She has worked to overcome potential obstacles to that treatment. For example, when her
insurer denied coverage, Ms. McMurtry took on a second job with a dry cleaner to pay so that
she could continue to pay for treatment. (R., p.52.) Later, when Ashwood suggested a lower
level of care, Ms. McMurtry persuaded the program to keep her in its outpatient program and
continue regular treatment. (R., p.52.) She began living free of depression for the first time in
her life. (Tr., p.21, Ls.5-11.)
In addition to the treatment program at Ashwood, Ms. McMurtry attended daily AA
meetings beyond the 90-consecutive-day goal, and she was working to complete AA’s 12-step
program with her sponsor right up until she was sentenced. (R., p.53.) She told the sentencing
court how much that support has helped her turn her life around.

(Tr., p.27, Ls.2-11.)

Ms. McMurtry also submitted numerous letters from family members and from peers in the
recovery process, all describing Ms. McMurtry’s growth in self-awareness, her courage, honesty,
and her dedication to sobriety. (PSI, pp.205-14.)
After she was sentenced to prison and removed from treatment and her AA support,
Ms. McMurtry continued to seek out every available opportunity to improve herself and give
back to her community. As demonstrated in her Rule 35 motion and accompanying
memorandum, Ms. McMurtry completed seven e-learning courses at the county jail before being
transported to the Pocatello Women’s Correctional Center (PWCC). (R., p.54.) Although she
was not eligible for most of the programming at PWCC, she attended the one treatment that was
available: a once-a-week AA meeting. (R., p.54.) She made herself productive by volunteering
as a janitor. (R., p.54.)
Later, Ms. McMurtry was transferred to South Idaho Correction Institution (SICI), and
enrolled in all of the available coursework: Cognitive Behavioral Intervention for Substance
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Abuse (CBI-SA) and the Pre-Release program. (R., pp.55-56.) She also completed training and
became a certified Inmate Companion, so that she could help IDOC staff watch over suicidal
inmates. (R., pp.57, 87.) She passed the Idaho State Library Clerk Test – the first woman to do
so in two years – and is now qualified to work at any Idaho library. (R., p.57.) She has taken
numerous 10-week long classes, including classes parenting, emotional regulation, personal
learning, and technology. (R., p.58.) Ms. McMurtry has also worked at the commissary unit,
tracking all of the commissary orders for Idaho prisons. (R., p.58.) She worked Monday
through Thursday, remaining on-call every-other Friday, and she was paid $1.35 per hour.
(R., pp.58, 88.) Ms. McMurtry attends weekly Bible study and she crochets hats and blankets for
the homeless. (R., p.58.)
Ms. McMurtry has prepared herself for re-entry into the community. As stated in her
Rule 35 motion, her parole plan is to surround herself with positive, sober people; she was
accepted into Rising Sun sober living housing and can also live with her mother. (R., pp.58, 89.)
She will have a job with Simplot, and she will return to treatment with Ashwood Recovery and
continue participating in AA meetings. (R., pp.58, 60.) For the longer term, she plans to start a
business providing horses with electromagnetic therapeutic treatment (PEMF); she plans to
enroll in the specialized school and had begun saving toward the purchase of the PEMF machine.
(PSI, p.188.)
Ms. McMurtry has accepted responsibility for her action, which is also a fact relevant to
her sentence. Ms. McMurtry entered her guilty plea without any benefit of a plea bargain.
(R., pp.18, 22-36; PSI, p.176.) She apologized to the court, the prosecutor and her family.
(Tr., p.26, Ls.12-14.) In her comments to the sentencing court, she stated, “I think about my
actions daily and I take full responsibility and am doing everything I can to make sure this never
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happens again and to build a strong foundation for recovery.” (PSI, p.188.) At her sentencing
hearing, she admitted, “I’m an alcoholic and I know that I can’t drink now. Not even one.”
(Tr., p.28, Ls.1-4.)
Ultimately, Ms. McMurtry acknowledges her criminal conduct in this case, her DUI
history, and her previous relapses with alcohol abuse. However, she submits that underlying her
conduct are two previously-unaddressed mental health issues: abandonment by her father and
alcohol addiction. Ms. McMurtry needs treatment, not a lengthy period of incarceration. Society
is better with Ms. McMurtry in it. She submits that, in light of and society’s interest in having
her back in the community and in treatment, along with all of the other relevant facts of her case,
the three-year fixed portion of her sentence is excessive, and objectively unreasonable,
representing an abuse of discretion. The district court’s order denying her motion for reduction
of the fixed portion of her sentence from three years, to two, should therefore be reversed, her
sentence should be vacated, and her case should be remanded for resentencing.
CONCLUSION
Ms. McMurtry respectfully requests that this Court vacate her sentence, reverse the
district court’s order denying her motion for reduction of her sentence, and remand her case with
instructions that the district court reduce the fixed portion of her sentence.
DATED this 17th day of March, 2021.

/s/ Kimberly A. Coster
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 17th day of March, 2021, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
KAC/eas
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